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Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the following
way !

e

TR ISR BT GIAE0 e
. Revision application to Government of India :
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(i} A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid .
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¥ ar Rl erR W gER WvEMTR A me & Wi gy el & wr i avem e A
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(ii) in case of any loss of goods where the loss occur in transit from a factory to a

~~yarehouse or to anolher factory or from one warehouse to another during the course of

2 <, 7processing of the goods in a warehouse or in storage whether in a factory or in a warehouse,
B
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In case

bf rebate of duty of excise on goods exported to any country or territory outside India of

on excidable material used in the manufacture of the goods which are exported to any country
or territgry outside India.

afe sped| @1 e RRY faT R @ dlsy (Ul Ul e D) fufer fasar i avel &)

in case

bf goods exported outside India export to Nepat or Bhutan, without payment of duty.
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Credit §f any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commigsioner {(Appeals) on or after, the date appointed under Sec.108 of the Finance (No.2)

Act, 1948.

B Qe e (rdet) frammaell, 2001 @ fuw o @ arpty @ gom e go-s J 81 afeat 4
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The abgve application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9

of Cent
sought

tal Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
o be appealed against is communicated and shall be accompanied by two copies each

of the PIO and Order-In-Appeal. It should also be accompanied by a copy of TR-G Challan
evidencing payment of prescribed fee as presciibed ynder Section 35-EE of CEA, 1944,
under Major Head of Account.
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|sion application shall be accompanied by a fee of Rs.200/- where the amount involved

is Rupees One Lac or less and Rs.1,000/- where the amount invelved is more than Rupees

One Lag.

WAL YoP, DRIA YEAGH Gob g Arpw e ATl & gl aider -
Appeal to Cu

Btom, Excise, & Service Tax Appellate Tribunal:

Tt ST Yo AR 1944 B AU 3541 /35 3 ud Tdd atUfan, 1994 B 4R 86 ® SRIA B alefa—

Under $ection 35B/ 35E of Central Excise Act, 1944 or Under Scclion 86 of the Finance Act,
1994 ar| appeal lies to :-

gefafga aRede 2 (1) & ¥ Ty ouR & aeial & adle, 3 & e § W e, B

Feqrg

Mjoh ud ey ardiella wraftier Rege) o ufens @y Ofgen sEwee d 2

HISll, SEHTE HaA |, 3raTal fIRUTAIR, 3EHIE 380004

-

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2" flog

other th

,Bahumali Bhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004 in case of appeals
BN as mentioned in para-2(i) (a} above.
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- {2) The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of
any neminate public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3] I 3w amw A w3 q@ R w1 WAy AW 2 A v o afaw & R ®@w w T
SUdH &7 W fhar o ARy g0 ae & A ge o) 5 B v wel A and & fag genRerfy
AR Ul B e afia o By WER B v andg Rar onen €

in case of the order covers a number of order-in-Original, fee for each O.1.Q. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appeflant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs, 100/- for each.

(4) | ey e i 1970 gen wEfiRr @0 sl @ aifs PulRa By srmr sw e
1 e e genRerf Fofas wiRed & sy 34 @ uRdw 2 uE ul U weso & @ Ty
Y& e @ B ity

One copy of application or O.1.0. as the case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

(5) | &1 3R W ARy Y Rgmvr e A R o iz N ear anaiia fea @ & o e
. PP, DRIT TAUEH Y&B Ud AaTBY e~ (@R By, 102 F BilRg 2

Attention in invited to the rules covering these and other related maiter contained in the
Customs, Excise & Service Tax Appellate Tribunal {Procedure) Rules, 1982.

(6) | ¥ g, sy wurEd Yo vd Ao amiica ~mileer RReE), 8wl adiet @ mmd i
@l W (Demand) UF - €8 (Penalty) 3 10% yd s @ sfard 21 giaifs, afimmam g T 10
aa‘ﬂ’sm 2 I{Section 35 F of the Central Excise Act, 1944, Section 83 & Sectign 86 of the Finance
Act, 1994)

Ty J e IR AT HYH G'faﬁﬁ, it EBPTI el @) i raty Demanded) -
(i) (Section) @S 11D & dga Fufid wfdy,

(i) | Furnaadade diRewtafy,

(i) | ¥z Wi Prori & Pau 6 & qga 3a af.

4 ag qd vy e arfrer F wed qd s A gerar ¥, arfla wiew ae ¥ g ud o we Ry w2

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the

Appellate Commissioner wouid have to be pre-deposited, provided that the pre-deposit amount

shall not exceed Rs.10 Crores. It may be noted that the pre-depaosit is a mandatory condition

. for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944,
Section 83 & Section 86 of the Finance Act, 1994)

Under Centrai Excise and Service Tax. “Duty demanded” shall include:
)] amount determined under Section 11 D;

(it} amount of erroneous Cenvat Credit taken;

(i) amount payable under Rule 6 of the Cenvat Credit Rules.

T s & ufy srdrer yirevvr & v et yew s e m qus RyarfIe # & wtn Ry
T Y & 10% YA W AR w8l Fa 7vs Rarfa 6 aa qve ¥ 10% yreE w o wed 8

In view of above, an appeal against this order shall lie before the Tribunal on payment
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s Harra Polypack, 767/6, Mot Bhoyan, Vadsar, Opp.: Tata Housing, Near
Ridhi Pidstic, Kalol, Gandhinagar-382721 (hereinalter referred to as the “appellanr’™) hus
filed thf present appeal against the  Order-in-Original Nu KILL o DIV/CEX/AC-
AD/8/2P20-21 duted 21.07.2020 (hereinalter referred 1o as the “impughed order”)
passed by the Assistant Commissioner, Central GS'T & Central Fxvise, Kulol Division,

Gandhinfagar Commissionerate (hereinafler relerred (o as the “wdfudicating authorify™).

2. ‘fhe tacts of the case, in briek, are that the appellant is engaged in manulacture of
HIYPP Woven Bags/Woven Laminated abrics / Flexi Lami Pack (Pouches) falling
under Capter Heading No.3923 of the First Schedule to the Central Excise Fastll Act,
1985 (hgreinafter referred to as “CETAT) and was holding Central lixcise Registration
No.AAGEH0347DEMO0L. During the course of audit of the records ol the appellant, it
was obgerved that the appellant was having purchase orders with some of the clients on
FOR bdsis and accordingly collected freight charges from their clients for delivery ol
final prpducts at the buyer’s premises and that as per the lerms ;»l' the vrder, the goods
were ] be delivered at the place of the buyer and it is only at the place where the
acceptace of supplies was to be elfected and hence the sale lakes place only at the
buyer’y premises. Accordingly, the place of removal 1s buyer’s premises and not tactory
gate und expenses which are incurred il the phitce of remuoval ol goods should be
includdd in the valuation of goods for the purpose of excise duty us per Section 4 of the
Central Excise Acr, 1944. Non-inclusion of treight income in the assessable value for
compufation of central excise duty vn goods sold in such cases has resulied in short
paymept of excise duty which was worked out to Rs.3,30,025/- lur the period lrom
March2016 10 June-2017, as per audit.

2.1 ‘The audit has Turther observed that the appellant hias short paid central excise duty
by mipclassifying (heir finished product ie, Printed Laminated Pouch under CETH
No.39P31090 instead of CI7UH No, 39232090, 1t is the contention ol the andit that the
plastid pouch is a form of a plastic bag and the same W(.r‘lllkl full under CIVTI 39232990
which{attracts duty @15% vide Lnuy at Sr.No. 148A of the Notification No 12/2012-CLE
dated [17.03.2012 amended vide Notification No.12/2016-CE dated 01.03.2016. The
appelnt was paying duty under CLITH No.39231090 it 12.5%, contending that as there
is no proper classification available ander chapter heading 3923 for pouches, they have
classified the same under the heading 39231090 which pertains to other items for packing
of gogds which is more appropriate for such type of small pouches. Yhe short payment of
duty |Tuime,d out by the audit on account of mis-classification was {s.1,07,002/- covering

period {rom March, 2016 to June, 2007,
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2.2 Based on the above audit objections, the appellant was issued with a Show Cause
Notice {in short *SCN") No.38/2018-19/CGST  Audit dated  07.052019  from
F.No.VI/1{b)-12/AP-69/ Cir-X/2017-18 proposing recovery of central excise duly short
paid along with interest and imposition of penalty, The said SCN was adjudicated vide
the impugned order wherein the adjudicating authority has confirmed the demand in the
SCN and also imposed penally under Section 1TAC{I)e) of the Central Excise Act.
1944,

3. Being aggrieved with the impugned order. the appellant has [iled the present
appeal on the following grounds:

» The adjudicating authority has confirmed the demand without considering the facts of
the case properly;

% The confirmation of demand beyond the period of limitation is not sustainable in
faw:

% In the present case, the audit party has not issued any query memao and therelore, not
given the proper opportunity to the appellant to explain the facts. Instead of issue the
query memo, audit party has taken the Audit Para behind the hack of the appellant.
Therefore, appatently this is case of violation of principles of natural justice;

» The appeliant took the purchase order from various parties which are of ex-factory
gate price and collect the freight charges. whiclh are nothing hut the reimbursement of
freight charges paid by the appeilant on behgJf of the various parties;

» The appellant manufacture the PP woven bags/sacks as per the specilication given by
the parties and print the design which is given and approved by the various parlics as
per their order. Therefore, the ownership in the goods transler to the buyer as and
when the goods are manufactured by them as the said material cannot be sold 1o any
other person except the buyer;

» In the terms and conditions laid down in the purchase order. it is clear that the sale
price is fixed ex-factory and freight is to be paid by the buyers:

»  Applying the ratio of the decision of Ton’ble Supreme Court dited 23.04,2015 in the
case of M/s Roofit Industries Lid. for payment of duty on freight is not proper and
correct;

» The extension of the meaning of “or any other place or premises Irom where the
excisable goods are to be sold” in the definition is not at all acceptable on the grounds
that (i) the goods were cleared on payment of duly by issuing invoive in favour of the
buyer clearly indicating the name of the buyer and delivery ol pouds; (ii) the
appellant has paid the VAT on the transaction value, which clearly indicates that the
sale took place. In case of transfer of gﬂ()(li other than sale, VAT not applicable; and
(iiiy the appeliant has not taken any cxcise registration at the place of delivery and

therefore. no credit has been taken hy them and they have never issued any




>

4.

Pradee;
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ihvoice/document which indicate that they have carried out any business aclivily
from that premises;

Yince the guods were cleared from factory gate, the place of removal fur the purpose
Jr section 401)a) of dtie Central Lxcise Act, 1944 was factory gute and  so
Hxplanation 2 ol the Rule 5 uf the Central Excise Valuation (Determination of Price
d xcisable Goods) Rules is not applicable and the appellant has vightly calculated
the assessable value and paid dwy on the said amount;

The facts of their case is different Trom the facts in the case of Roofit Indusiries
decided by the Supreme Court which was relied upun“hy the adjudicating authority;

1 the given case, the property of the goods passed at the factory gate only and hence
Bo excise duty is feviable on the freight charges paid by theny;

Fhe appellant rely on the case laws in the case of Commissioner of Customs and
Central Fxcise, Pune Vs, M/s Ispat Industeies Lid. in Civil Appeal Nu.637 of 2007
Supreme Court), Escorts JCB Lid, Vs, Commissioner of Centrul tacise, Delhi Civil
hppeal No.7230 of 1999 and 1163 of 2006 and Prabhat Zarda Faclory Lid. - 2002
146) ELT 497 (5C); and

‘hapter Heading 39232990 is speciticatly applicable 1o "Sacks and Bags™  which
eans large bag and not the very small bag. Therefore, applying o classilication code
&, 39232990 which is specifically for the farger bags is not at all justified and hence
Ehould not be applied.  In the past, the Government has levied higher excise duty
mder this Chapter by bifurcating the same product tor “Industrial und Non-industrial
ise’, whereas the Chapter Heading 39231004 is the chapter heading which is used for
Bther items for packing of goods, As there is no proper classilication available under
the Chapter heading 3923, (hey have classilied the same under heading 39231090
Wwhich is more appropriste for such type ot small pouches.  Therefoie, the
ilassification of the pouches under the chapter heanﬁng 231090 is correetly done

and duty (¢012.5% is correctly paid.

Personal hearing in the matter was hetd on 23.06.2021 through virtual mode. Shri

(. Tulsian, Chartered Accountant, appeared on behalt ol the appellant tor hearing.

e reitgrated the subimissions made in the appeal memorandun.

5.

I have carefulty gone through the fucits ol the case and submissions made by the

appellaht in the Appeal Memorandum and oral submissions made at the time of personal

hearing
the apy
ineluli
not; an

cleareds

The issues to be decided in the case are (i) whether the freight charges collected by
ellant Trom their clients/buyers for delivery ol tinal products at their premises is
ble in the transaction value of goods lor the purpose of levy ol central excise duty or
K (i) whether the Nnished goods "Printed Laminated Pouch™  manufactured and

by the appellant is classiftable under CETSH No. 39231090 as contended by the

_itppcllahl or under CETSH No. 392329940 as observed by the Audit?

A
e
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6. As regards the first issue, il is the case of the department that since the appeHant was
having purchase orders on FOR sale basis and were collecting freight charges from their
clients lor delivery of final producis at the buyer’s premises and as per the terms ol the order,
the goods were to be delivered al the place of the buyer and it was only al that place where
the acceptance of supplies was 1o be effected, the ‘place of removal’ in the case for the
purpose of assessment of duty is buyer's premises and nol lactory gale and accordingly. the
freight charges collected by the appellant in the case would form part of the transaction value
to determine the duty liability, The appellant on the other hand contends that the sale price is
fixed ex-Tactory and freight is to be paid by the buyers and the (reight charges collected by
them were nothing but the reimbursement of freight charges paid by them on behall of the

various parlies. -

6.1 In this regard, I find that the issue as (o whether the fieight and insurance
charges are to be included in the Transaction Value. for the purpase of computing excise
duty, has been examined by the Hon’ble Suhreme Court of India vide their judgments in
. the case of CCE Vs, M/s. Roofit Industries Lid, - 2015 (319) E.L.T. 221 (8.C,), CCE Vs.
Ispat Industries Ltd. - 2015 (324) E.LL.T. 670 (5.C) and CCE, Mumbai-1I1 Vs. Emco Ltd,
- 2015 (322) E.L.T. 394 (5.C.). Based on these judgments, the Central Board of Indirect
Taxes & Customs has issued Circular No. 1065/4/2018-Cx. dated 08.00.2018 clarifying
the principle to be followed for determination of ‘place of removal’ in general and in
exceplional cases. As per the Circular, in general the principle laid by 1lon’bie Supreme
Court in the case of CCE Vs. Ispat Industries Lid. - 2015 (324) E.1.T. 670 (S.C} has to
be applied as per which ‘place of removal’ is required to be determined with reference to
‘point of sale’ with the condition that place of removal (premises) is to be referred with
reference to the premises of the manufacturer. 1t is clarified that the said general
principle would apply to all situations except where the contract for sale is FOR contract
in the circumstances identical to the judgment in the case of CCE. Mumbai-lll v. Emco
Ltd. - 2015 (322) E.L.T. 394 (S.C.) and CCL v. M/s. Roofit Industries 1.4t 2015 (319)
. E.L.T. 221 (S.C) and in the case of FOR destination sale, such as M/s. Fimco Lid. and
M/s. Roofit Industries, where the ownership, risk in transi(, remained with the seller til]
goods are accepted by buyer on delivery and till such time of delivery. seller alone
remained the owner of goods retaining right of disposal. the *place ol removal’ is to be
determined in terms of the said judgments. As per the said judgements, the ‘place of
removal’ on such cases  would be place of buyer as the sale of goods did not take place
at the factory gate of the assessee but at the place of the buyer on the delivery of the

goods in question.

6.2.  Thus, | find that the issue on hand is to be decided in terms ol principle laid down

by the above referred Supreme Courl judgments which emphasized that the ‘place of

-
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6.3 Afler poing through the copies of purchase order relicd upon in the SCN, it is
observed fhut the terms of delivery of goods therein were F.OR. destination. The goods
under reffrence therein were o be delivered at the place 81 the buyer or at the place as
directed Hy themn and it was at that place where the seceptance of supplics was (o be effected,
it iy abunflantly clear trom the suid documents that the freight element was cither included in
the price bt the product or the same was burne by the supplier viz. the appellant. Further, it is
tbund tht the appellant had to bear the vesponsibility ol delivering the goods at the buyer’s
premiseslin good condition (i.e. FOR saley and the payment was we be niade aiter verification
by buyerd ‘Uhis clearly implies that the selter viz. the appellunt will beac the risk of loss of
the goods until delivery is completed and the ownership in the goods remains with him
till the goods reach the destination and the consideration wus to pass on only atier the
receipt ¢i the goods in good condition which was at the premises ot the buyer.  Thus, it
can be gasily interred that title 10 the Goods shall be vested in the buyer at the time ol
delivery of the goods in good condition. As held by the Apex Court in the case of Roofil
Industrips Ltd., the clear intent ol the contract between the twu partics was lo transfer the
property in goods to the buyer at the premise of the buyer when the gouds are Jdelivered
and by] virtue of Section 19 of the Sale ot Goods Act, the property  in goods was
transfeqred at that time only.  Further, also as per Section 24 ol the Sale ol Goods Act,
when fhe goods are delivered to the buyer on approval or on sale or return or the shmilar
terms, [the propenty therein passes to the buyer only when the buyer signibies his
approvpil/acceptance.  All these lacts, in my view, conclusively estabtishes that the sale
of goofls in the case did not ke place at the factory pate of the appellant but at the place
of thelbuyer on the delivery of the goods in question,  That being so, the place of
removhl of goods in the case undisputedly would be the "buyer’s premises™ in view of
the principle laid down by Hon’ble Supreme Court in the case of CCE Vs, M/s, Roofit
ludusgies Lid. 2015 (319 E.L.1. 221 (8.C) and CCE, Mumbai-1 Vs, Bco Ll - 2065
(32231517, 394 (8.C) as clarified by the Central DBoard of Excise and Customs vide

Cireufar No.1065/4/2018-CX. duted 08.06.20138.

6.4 | The appeliant has contended that since they manufacture the PP Woven
bugs/gacks as per the specification and the design given and approved by the various
partigs as per their ovder, the ownership in the goods transter to the buyer us and when the
goodp are manufactured by them as the said material cannot be suld o any other person
excepl the buyer.  The above view of the appellant does not carry any merit  as the
transfer of the ownership of the goods in the context of sale s determined by (he
prov]sions of Sale of Gooads Act, 1930 as per which the property passes when intended o
pass|by the parties involved. i the facts of the case, 10is very clear ltom the purchase
_ordefs that the ownership of the goods would be transterved only when it is aceepted by

P

-
A T i . . . . - .
g ‘3:‘}“. the I’Wcr al their premises. Mere manulacture ol goods as per buyer’s specilication does
wk .
) 4
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not involve transfer of ownership of goods. 11 is Turther contended by the appellant that
the sale price was fixed ex-factory and freight was to be paid by the buyers. This
argument of the appellant is not supported by evidences available on records. Nor have
they come up with any evidences in support of their contention etther during the
adjudication stage or in appeal proceedings. There is nuthing in the purchase orders
available on records to suggest that the price is ex-factory or that lreight charges are to be
paid on behalf of the buyer and the same are (o be charged scparately in the inveice, On
the contrary. it is clearly mentioned in these purchase orders thal the {reight was either
included in the price of goods or it was to be borne by the supplier. Further, the purchase
order in the present case was for supply of the goods to the buyer at the destination
specified by them on F.O.R sile basis. The arguments raised by the appellant in this

regard are, therefore, devoid of any mertts.

6.5  The appellant’s attempts to distinguish the facts ol their case with that of the
Roofit Industries atso fail for being not supported by facts and evidences on records.
The reliance ptaced by them on the decision of $lon’ble Suprente Court in the case of
Ispat Industries also does not help them as the facts in the case clearly stand distinguished
on the face of terms of the Purchase Order discussed in para 6.3 above which was not
there in the case of Ispat Industries. 1t is expressly mentioned in the present case that the
freight cost was either included in the sale price of goods agreed upon or the same was to
be borne by the supplier. Further, (he purchase order in the present case was for supply

of the goods to the buyer at the destination specified by them on I.O0.R site basis.

6.6 In view thereof, 1 concur with the findings of the adjudicating authority that the
place of removal in this case is the buyers premises and therefore (he ireight charges,
collected rom the buyers are to be included in the transaction value for computation of
Central Excise duty. Accordingly, the impugned order confinming demand on the issue is

upheld for being legal and proper.

7. Wilh regard to the issue of classification of plastic pouches manufactured and
cleared by the appellant, it is observed that the appellant has classificd the product in
guestion under CETSII No.3923109C on lhe‘. coention that there is no proper
classification available under Chapter Heading 3923 for the product ‘plastic pouch” and
hence they classified it under CETSI No.39231090 which is used {or other items lor
packing of goods. The said view ol the appetlant does not seem to be correct as the
CETSH No0.39231090 is the sub classification of the subheading No.392310 which
pertains to ‘Boxes, cases and similar «rticles” and is meant for other goods specifically
falling under that subheading 392310, The said entry does not cover other items for

packing of goods not specified elsewhere in (he subheading No.3923 as understood by
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pejlant.  Such category of poods viz. goods not specitied visewhere in the

‘suhf'wucﬁtg No.3923 would tall under subheading No. 392390 - Other and under CETSH

Ne.3923

9090, Therefore, the product *plastic pouches’ in question cau not tall under

CETSI No.39231090 as contended by the appellant,  The department has sought the

classiticgtion ot the impugned product under CITUSHE 39232990 under sub heading which

pertains o ‘Sacks and Bags (including cones)’ on the ground that plastic pouch is a form

of ap

meanit

lagtic bag. 'The adjudicaling authority, in this regard, relying on the dictionary

igfof the term “pouch” has observed thut pouch is one type ol bag having small

size for parrying small quantity of material. “The appellant also did not dispute o the

meani

conten

] of pouch as a very small bag as evident from their submissions,  Their

tign is that the said goods would not meril clussilication under Lhe sub heading

pertainitfg to *Sacks and Bays® as the said sub heading is meant tor large bag and not the

very smpll bug. | do not find any merit in the said contention of the appellant as the sub

-

heading |pertaining to “Sucky wndd Bugs® does not distinguish the goods covered therein

based

o their sizes but is classified based on the nature of plastic material used for

manulaguring the said products, Thal being so, plastic bags, inespective of their size,

would

mare

e covered under (he said sub heading.  Theretore, the product “plastic pouch’

appropriately  seems o be classifiable ander sub heading No.3v232990 as

contended by the department. Further, as vightly observed by the adjudicating authority,

the other characteristics of the product like Nexibility, printing, lamination, cte. are not

relevan| factors affecling the classification of the product. Neither is there any such

argumentt from the appellant’s side. In view of the above, 1 uphold the classification of

the impugned produet under CLESH No. 39232990 When the product is held classifiable

under

Ghapter sub heading No.392390, the same would be leviable o central excise duy

(@1 5%l(in wrms of Entry No.148AA ol the Notification No.12/2012-CE dated 17.03.2012

as amehded by Netitication No.12/2016-CL dated 01.03.2016. Since the appellant was

payingfexcise duty @@l2.5%, there was short payment of excise duty on the part of the

appell

gnt in respect of the clearances of the impugned product wlidch required 1o be

recovefed ttom them. The impugned order contirming=the demand in this vegard is

therefyre upheld being legal and proper.

8.

‘The appellant has also raised the grounds of violation of principles of natural

justicd in the appeal for the reason (hat they were not given proper upportunity by the

Audit

canteln

party as the Audit Para was taken without issue of query memo.  They further

ded that the SCN was issued on wrong facts which was nol at all relevant with

them gs was cvident [rom second para of page 3. 1tis observed that (he same contentions

were

autho

Faised by the appellant before the adjudicating authority also. The udjudicating
ity in his order at para 15 (1) and (11) has very specifically examined and discussed

ove contentions of the appellant and has given the finding that the contentions are
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not correct as per facts available on records. In view of the findings of the adjudicating
authorily in this regard, [ do not find any merit in the comtentions reiterated by them in

the appeal, especially when they have not pointed out any objection on the said findings.

9. it is apparent from the case records that the issue of short Jevy of duty was
detected during audit of the record of the respontdent. The same would have remained
undetected if audit has not taken place. In the cra of sell assessment, it is the duty of the
assessees to correclly assess their duty liability.  In the instant case, the respondent has
failed to assess correctly their duty liability, Vurther, the material facis were nol
disclosed by them (o the department in any manner. ron these actions. the intention to
evade payment of duty is clearly visible in the case and hence extended period of
limitation is rightly invokable for recovery of duty short paid and the penalty under
Section 11AC of the Act becomes  impuosable and as per the said Section, the said
penalty must be cqual to demand confirmed in view of the decisions ol the Honble
Supreme Court in the case of Union of India Vs, Rajasthan Spinning & Weaving Mills
[2009 (238) ELT 3 (S.C) and Union of India Vs, Dharmendra Textile Processor [2008
3D ELT 3 (5O

10, In view of the above discussions, the appeal filed by the appellant is rejected
being devoid of any merits and the impugned order passed by the adjudicating authority

is upheld.
1. afierat g &t £ 7% srftm w1 e 3 R A Bom are )

The appeal filed by the appellant stands disposed oft in above terms,

( AKhilesh l'(;n%gr)
Commissioner (Appeals)
Drate: 30.08.2021

Allested

\

(Anilkumar *.)
Superintendent { Appeal)
CGRT, Alimedabad.
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Kalol, Gandhinagar-382721.
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