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H              3Tthd  3TTaiFT  til3:TT  order-ln-Appeal  NO   AHIvl-EXCuS-003-APP-024/2021-22

feifa5 Date :  3oo82o2i         di  ed  an  frl€tu  Dateoflssue    13 io2o2i

3TTIr  (37tfliF)  FT  FTRa
l'asseil  by  Sliri  Ak]iilesh  K`It]ia[.,  (Tt)nimissittiieL  (^r)pez\ls)

^iisii]g out of Oi.der-in~Oi.igiml  No.  KLL DIV/CF,X/A('-^D/18/2020-21

dated  21,07.2020   passed  by  tlie  Assist.lilt  C.oiiimissitiiiei.`  (`ential  GST  &

Cciiti.al  Excise,  Kalol  Divisioi`,   G<iii{lhim`gui. Colnmissionei`titc..

31q^Itlct)cii   iFT  qm  Tq  rTar  Ni`iiie  &  ^tldress  of`the  Appellali(

arehouse   or  to   another  factory   or  from   one   warehouse   to   anothei   clurlng   the   coiirse   of

®

M/s I-lai.I.a lJolypack,

767/6, Moti  Bhoyan,
Vadsar`  O|)I).  Tata  I-Io`isiiig.

NeaL.  Ridhi  Plastic.

Kalol,  Gaiidliimgar-382721,

i:ai;g   rfu   gH   3TtPra   3TTayr   a   3Twh   3TTTu   zFial   €   ch   tiF   Sit   3]ra¥T   a   qR
qqTRQTfa  i)a  qiTTT  TTT  ua]q  3Trmr  qi  3Tiitd  qT  B]flaTUT  3]Tafl  5]iqiT  tfii  flq5iTT  a I

Any    person    aggrieved    by    this    Order-ln-Appeal    may    file    an    appeal    or    revision
applicatlon,  as  the  one  may  be  against  such  order,  to  the  appropriate  authorily  in  the  following
Way-

•TRH flz5T¥ aiT giv 3TTaiFT

Revlglon application to Government of India  :

:;:`..:.i.:,{!..`.:.::-;:``  ..... : .,..   `.`::..:...``:               .....  !.`.`i:`:..`..                    `.        `.              `.           .         .:.` ........  :`                 .            `.                       .:`              .```    ....  ``       `..`..

ffliPr  qTfat I

A)pp"cat,:nrivJ:t,oMn,n:si:j,C.?'E|:a'|ecse,t3etgaert::dn:r.fs:#%,,;PhtFl:o:oJvetevoafn'3:I:bB:,Y::hogl
Parliament  Street,  New  Delhi  -110  001   under  Sec(Ion  35EE  o( the  CEA  1944  in  respect  of the
following  case,  governed  by first  proviso  to  sub-section  (1)  of  Section-35  ibid

(11)            qfa  J]Tu  a  an  a  FTa  i  qT  \+{fl  FIPr  tfrTREra  a  fan  iTuisTTrl-I  tit  3i=u  iFTRETi

*"q€fanfan`Ewh+¥fanT7=|RT¥£#a#'#T**U#F5±T¥FU"FT{*
(il)              ln   case   of   any   loss   of   goocls   where   the   loss   occur   in   transit   from   a   factory   to   a

ces§lng  of the goods ln  a  warehouse  or in  slc`rage whether iii  a factory or in  a  warehouse
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iEi   tSdi   ¥TB   qi   qtRT   i   faiittaTer   qTi]   q{   Til   +iitl   tF   fa(iiillui   a   \iiithii    ¥icrty-qja   T]rd   u{   3fflT=r

€  d}  qH-d  fl  -ch  TTm  -a  -dr6{  t*di  i{it3:,   lil  ui*r  4  lititftrtl   a I

f  rebate  of duty of excise  on  goo(ls  exported  to  any  country  or  (errltor\/  outside  lndla  of
able  material  used  in  the  maniifacture  of the  goocls  which  are  exported  to  any  country
ry  outside  India.

7f>T  giiiPl   a5`J   faiIT   `Ti{FT   i6   di6{   (jiilct   Ill   +ifH   -cfil)   fi.iTi-a   ta,-ql    ri{iT   iiich   -ch  I

f goods  exported  outsicle  India  export  to  Nepal  or  BhLitaii,  withc>iit  payment  of duty

ql  t&   i:i:i+m=riT   Ir+-   i5   +jili]Ti   c5   Lap   -ul   -si!\a    c6fe-c   Hr+1   1,i   Ti-a   a   Girt   wh   GTT*i   -VIT  €i]   €TT{T

a   Edrfa`q5      erTgtfa,   3Tthti   ti   IrRT   qTfm   -ch    tiitq   Ti{   in   qi¢    4   ractl   3iltlratlH   (i2)   1998   tiiyr   log

fat    ,rval

f  any   duty   allowed   to   be   utilized   towards   payment   of  excise   cluty   on   final   products
e  provisions of this Act  or the  Rules  made there  under and  siich order ls  passed  by  the
sloner  (Appeals)  on  or  after,  the  date  appointed  iincler  Sec  109  of  the  Finance  (No  2)
8

gffi   (Orfuct)   fiq-imath,   2Ooi   -dy`   taqH   9   -c6   3rmL¢   fall(¥tt   qira   -{TcztTr   SqT  8   a   ch   Ffa-ul
I  i6  ife  3rfu  rfuii  fas  ti  ffi  qTH  -t6   ifld-{   i\i5T-ciTi9I   `ci  difflch   tire-Fr  -q51   -chit   ITrath
3TTaqT   ffu   tlmr   -ti[fa\i  I   a-t]-a   {jTer   aTaT   E    cni      I-t3q¥t\tt   c-6   cTcii(tl   iil\T   35-¥      ti   fi€iffid   ttl

-{]qF  E6  "q  a3TT+6  -ELchli  -oil   ufo  rtfl   61-lil   tHl-i,\i  I

ve  applicatlon  shall  be  made  in  duplicate  in  Form  No   EA-8  as  specified  under  Rule,  9
al  Excl§e  (Appeals)  Rules,   2001   wi(hln   3  months  fi'om  the  date  on  which  the  order

be  appealed  agalnst  is  communicatecl  and  shall  be  accompanied  by two  coples each
10  and  Order-ln-Appeal.   It  should  also  be  accompanied  by  a  copy  of  TR-6  Challan
ng   payment   of   prescribed   fee   as   prescilbed   iinder   Sectlon   35-EE   of   CEA,   1944,
ajor  Head of Account.

Ia-{ii   Tc6   trrer  ijTEi  HtFT  izFT   iTqi-tTiq   ti]iia   qr  -¢wh   qii]   -d   ch   ficrd   2tio/-    tfi-fl  `ijlml-1   -cfl   wli`

¥qiq  qt5  t]Ta  i}  -um=Trm  -al   ch  iooo/-    i#  tthi  'i3fi-ciiri   ctl   \,"?  I

sion  application  shall  be  accctmpanied  by  a  fee  of  Rs  200/-where  the  amount  Involved
s  One  Lac  or  less  and  Rs.1,000/-where  the  amount  liivolvecl  is  more  than  Riipees

cfriltl   -6rffl a-+   u-di   `icr   -whcrict7~<   31tftdTrl   -+u {ll[€1tFi{ul   zF   ITfa   Glql-ch

tom,  Excise,  & Service Tax Appellate Tribunal

TrTEi  3}-zF7   3}ftmtTq,   1944   di   eniT   35 -dt / 35--S   qd ta-ti  `!Tttlfiiiii,  i{jij{i  zfil etr`T 86 i  3itTrfu a   3idTFFT

ection  358/  35E  ot  Central  Exclse  Act,1944  or    Uii`lci.  Si'clioi`  86  {if llic  [i`iiiaiie¢  Ael,

appeal  lies  to  :-

qfth  2  (1)  ap  i  TiiT  ttFi"i  -t6  OLiitiT  a  `3iifl-d,  3iifl-ch   ci  TriiTa  4  -`anT  Ir5ap-,  TdrFan

a-ffi    `rq   tiqTiFT   3TRET   iqTtirfclap-i!`Ji    (ftri3?)    tnl    \ifSTi+I    cia){i    iflfaiST,    3TBTTi=i-6m    i    2""

rna ,3tenaT ,ftejiITr{,3i6HQiqiQ     380004

est regional  bench  of Customs,  Exclse  &  Service  Tax Appellate  Trlbunal  (CESTAT)  at
Bahllmali  Bhawan,Asarwa,Girdhar  Nagar,  Ahmedabad      380004   ln  case  of  appeals
n  as  mentioned  ln  para-2(i)  (a)  above
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The  appeal  to  the  Appellate  Tribunal  shall  be  filed  in  quadruplicate  in  fcirm  EA-3  as  prescribed
under  Rule  6  of    should  be  accompanied  by  a  fee  c)f  F{s  1,000/-,  Rs  5,000/-and  Rs  10,000/-
where  amount  of duty  / penalty / demand / refund  is  uptci  5  Lac,  5  Lac (o  50  Lac  and  above  50
Lac  respectively  in  the  form  of  crossed  bank  drat(  in  favour  of  Asstt    Reglstar  of  a  branch  c)f
any  nominate  public  sector  bank  of  the  place  where  the  bench  of  any  noiTtinate  public  sector
bank  of the  place where  the  bench  of the Trlbunal  ls  sl(uatecl

qf±   ETi    \iTrin   i   q5€   JF   3TT**   drT   {iTIT*T   i)in   a   IT\   tTffro   ]iF   3T\i]¥T    €}   lap   tftfl   7m   i]TTffl=T
uqgiv  grT  a  fir  en=n  aeTT  EiT  tl9zi  t*  aha  gr  ifl   fro  lan  qa  7fir{i  \\   Rliii  t}  fat  tl9iTRp](It
3TRE  fflTUTR}tFquT  wl  vas  3Ttftd   ZTT  t6d)I   iT-{iiTry  tfTt  `JiF  3ITaiFT  raT{jT   uiTiii   a  I

ln  case  of the  order covers  a  number of order-in-Original,  fee  for each  010   should  be  paid  in
the  aforesaid  manner  not withs(anding  the fact  tha(  the  one  appeal  to  the Appellant  Tribunal  or
the  one  application  to  the  Central  Govt   As  the  case  niay  be,  is  filled  to  avoicl  scriptoria  work  if
excising  Rs.1  lacs  fee  of  Rs.100/-for  each,

gFgqfflqTRng#q:T'fug¥:fa`;Tr#%-i*3#+¥Fffiuq#`tlw'¥6`%iE'5F#in
gr trfe FTT dr rfu I
One   copy   of  application   or  010    as   the   case   may   be,   and   the   order  of  the   adjudicating
authority  shall    bear  a  court  fee  stamp  of  Rs  6  50  paise  as  prescribed  under  scheduled-I  item
of the  court fee Act,1975  as  amendecl

¥T  ch{  wi.tdr  FFTal  ch  finlT  ed  rd   Prapq\   Efl  \3fTT  .fl  caFT  3fliFrqil   f*m
gas,  th  i3iTrr€i]  9arr  va 'viqTw  3TTPratT  FmiTfro  (q57zTTfafa)  fi",  1982  a

Attentiorl  in  invjted to the  rules covering  these  and  o(her related  matter contained  ln  the
CustomS,  Excise  &  Service Tax Appellate Tribunal  (Procedure)  Rules,1982

g¥'([¥itlFae¥>t,:'.:itf)qg{„#`¥a{TTh=T'|'q±#Fra@#,);,::',#R`v`gmT%iTri+:}
iF{t¥Wq    a     I(Section    35  F  of the  Central  Exclse  Act   1944`  See(Ion  83  &  Section  86  of  the  Finance

Act,1994)

caTaIrckdrtFTa"twh,mlfaan"T,rfeTdtiTITTotih"ylt„nt.„th`ti]
r```cjcti.twi)G3iiDaiaFiTf}erfRtTTrRI,
finTiFTdrifei5tTrfQT,
ife Hfa fan S ffro t, a7 FrEiT an TrfQT

tiFq5rmT'afaiTeTtPrqiSu5aq5uT7TqPrBrmi¥`3rftal5iTaFqT,iiaffaTq5m*qqTfirr7ii]T8.

For  an  appeal  to  be  filed  before  the  CESTAT,10%  of  the  Duty  &  Penalty  confirmed  by  the
Appellate Commissloner would  have  to be  pre-clepositecl,  provided  that  the  pre-deposi(  amount
shall  not  exceed  Rs  10  Crores    lt  may  be  noted  that  (he  pre-depos't  is  a  mandatory  conditioii
for flling  appeal  before  CESTAT   (Section  35  C  (2A)  and  35  F  of the  Gen(ral  Excise  Act,1944,
Section  83 &  Section  86 of the  Finance Act,  1994)

Under Central  Excise and  Service  Tax.  "Duty demanded"  shall  Include

(i)              amount determined  under section  1 1  D,
(ii)            amount of erroneous  cenvat  credi( takeii,
(iii)            amount payable  under Rule  6  of the  cenva(  Credit  Riiles,

Eu`3rfe"SrfuoTtharritwS"errdngerurtiqTgi5trTapgfinfaiTdiftrfuftr
7TqgrSi0%tlTriTFTqTch5ii;T-[a7iTuau5farfu@i7aauea7i0%uTmu¥@"dial

ln  vlew of above,  an  appeal  against tliis  order sliall  lie  before  the  Tribunal  on  paymen(
of  10%  of the  duty  demanded  where  diity  or duty  and  penalty  are  ni  dispute,  or  penalty,  where
penalty  alone  is  in  dispute  "
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Nu.3('

/i   llt`iid   P`tlypi`ck,    7b7/6,    M\)`i    Blitiydn,    V.tilsdi,   Opp        I.ild    llo`islng,    Nc{u

slic,   Ki`lol,  Gall.lhni.`g{`i`-38'2721   |hcreindl\ci   lclc:I lctl   lo  t`>  (hi.  .`o/7/;.J//ow/")  h.is

I)re`eln      ill)I)Gal      {`g{`Insl      the      Oiilci-iitoilgil```l       Nii  KH,       I)lv/(`l.`X/A(`-

20-21     (Idle(12107.2020    (lieieiniiltci     rcl`cHe`l     1o    a.    ll`i.    ../w//J/i`i„/t't/    t//.t/``/")

tlie   Assist!uit   Comiiil``ioiicl.,   (`ii\llt`l   1`1`  I    A   1  ci``i(\I   I.\i`i`iJ,   Kiilol   I)ivlhioi`,

gtti`  (`(>n"iitsiol`erale  (1icrcll`iiftci.  i`clei I c(I  lo  as  lhe  "./t////t//{`o///)tJ  t/I////u/.//)I")

he   l`acts  iil` lhe  easi',   in  bilel`,  dl.e   lhal   lhe  dppell.tn\   ls  eilgdgcil   in  H`zu``il`acluic  ol

oveii    Bags/W{)vcn    1   t\I`imiitetl    I.dliriis    /    I`Iexl     I,.iliii     P.`i`l`    (Po`Iulies)    l`.`lliiig

ldp`el`   llc.ldlllg   No.3923   ol`  ll`e   l``iis\   Schetlulc   to   the   (`eil\lal    I.`i`I`e    ldilll`  .`\cl,

lciiiaft¢i.   rel`ei`re(I   to   as   "( I/i`/:.I")   .intl   wa``   holtlH`g   (`enti.il    I.,^Llse   l{cgl`lliitloii

I.`110347l)EM()OI      I)iiinig   tlic   coiirse   ot   ``ildil   ol`  tlie   iceoiih   i>l`  llic   dppell.uil,11

Ivcd   tlia`   llie  ai)I)ell.int   wns   hi`vmg   I)ili`clla`c  oi\tei5   \\iitli   soliii`   til   the  clielils   I)n

sl`i   allil   :`ccorilil`gl)'   i`ollectcit    ficight   i`lltli`ges    (uwn    llicli    LI\i.i`l*    lol    ilellvciy    ol

){l`Icts   i`t   lhe   b`iyer's   I)I.ciiiibes   diitl   lhal   d`   pel    lI`e   lcu`is   `"   ll`c   `jrilei,   the   go`tds

be   dclivcred   ill   tl`c   place   ot`  tlic   biiyci`   .tml    n    is   olily   iit   lhc   I)1€i.e   where   ll`e

lee   ol`  sui>plies   was   ti>   ttc   crl`eclcd   aiitl   heiicc   il`c   s.`1c   I.iLcs   I.laLc   olily   at   tlic

I)i.cmises    Accttrdingly,   lhc   pl.ti`c  t>r  iciiiovdl   is  lt`iy¢i 's   itlemi`.s   iiiitl   I`iil   t.`ct`tiy

il   expiJi`ses    wliieli    al.c    meiniecl    lill    llii.    [il.`ic    ol`   Icm`iv.il    iH    gitoils    shuiild    be

I  in  the  valiia`ion  or  goods  l`tn   tlic  iiiiiposc  or c^iibc  il`i`y  iis  pcl   Scciittii  4  or  ilie

Exclsc   Aol,   lLJ44.     Ni)I`-ini;l`ision  of  heigl`t   ini`)Iiic   Ill   lhc   {`ssessabl¢   vdlue   l`or

itlion   ol`  cei`linl   excisc   .liily   `tii   goo.ls   s`tld    Ill   `iich   c{`ses   h"   ies`Il`eil   in   shult

"   ol`   i-xcise   .tilly    wliich   wits   woiLctl   `i`Il   to    Rs  1,1(J,o25/I    1`"    `hc    I)euoil    l`r`uii

2() I (i  lo  J`inc-2() 17,  {is  pei`  aiitlil .

I`hi.  uiiilit  has  l`ii.thei   obs.`iveil  thal  lhc  di]pcll.w`l  l`ti`  shoil  I)iiiil  ici`liztl  i.xcls¢  (luly

eli)ssil.yiiig    ll`cii.    riiiished    I)io(Iuet    I  c  ,    Piin`eil    1,i`Iiiliialeil    l'oiii`l`    `ii`ilcl     (`l.l  Ll

ll()l)U   insteail   of  (`l``Tll   Nu   )9232`J`JU       It   lb   lhc   c`inl¢Ii`iim   i>I   llie   d`iilil   tlii`l   lhe

I)olli.li   ls   d   l`oilii   .)I   "   pl.`slli`   I).`g   .`I`il   lhc   si`Ii`e   \\J(tiihl    lLill    imtlei    (`1.   I  I  13`J2)2(J9()

dtllacls  dllty   ((1}15%   viilc   I.;Iilly   c`t   Si   Nij   148A   iH`  tlw   Nolllii.`lI`tii   No.12/2U13-(`E

170)2()12    amendetl    vide    N(ttif-ici`tloli    Nu   12/2016-(`1`,    ila(utl    0103.2016          1`hc

I"   was   payiiig  duly   iiiidci   (`1\;  1`11   Nit  392.)  10lJO  (c±)    12  `iw   ciii`lci`ilii`g  tlicil   t`s   tl`clc

ropcr   cl:`ssilica`i`m   itvail.il)le   `in(1ci   chill)lei    hct`illl`g    1`)21    l`i)I    p{)ilclies,   `hey   have

'ic.I   llic  siHiie  iimli`i`  `lic  he.i`ling  3LJ2  `  10`J0   whlcli   I)cll.ims  lt)  I)Ilii'i    Ill.ii`>  1o1   I)cii`Liiig

{ls  whicll  is  inorc  appi(tpilii`e  foi   siicli  tyi)i.  `tl   sin.Ill   |xtiichi.s     I  hc  ``hoi`l  ii.iynieii\  i)I

omte{l  oii`  by  the  itiitlit  on  {`ccoiiiil  `)t`   mis-elassiliwtioii  wt`s  Its.1,U7,0()2/-citveimg

l'rom  Miii`ch,  2016  to  J iilie,  2017.

®
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2.2           B{ised  on  the  ab(nJe  a\i(lil  objectioiis`  the  apiiellalil  was  issiicil  wllli  a  show  c{``ise

Notice      (ill      shoit       `,S'(,W')      No.38/2018-lt)/CGsl`      Aiitlit      d{itetl      07()5.2019       l`itnu

F.No  Vl/I(b)-12/AP-69/  Cii.-X/2017~18   pioposing   ie..oveiy   of  cciilizil   c.xcise  d`il}J   shoit

paid   alolig   witli   ill(Crest  alid   imp(tsititm   of`  peiial(v       I  he   s<iicl   S(`N   was   adiudi{`a(c`l   vitle

the   iiiii)ugiied  oi.dei   whei.ein  the  a{liutllcaliiig  ziiitli:"Il.v  htis  ctti`fil mi.tl  (hi-den.iii(1   in  tlie

SCN   .iu(I   {ilso   imi)oqed   peiialty   `iii(li`i    Sectio[i    I  l^(.\l)(c)   o1    llic`   (.eiillal    Excise   ^t`l

1944 .

®

3.               Beilig   aggrieved   witli   the   iiiii)iigne(I   iti.tlci.   the   api)c`lltilll   l`as    rile(I   tlic   piesent

appeal  oil  the  l`ollowiiig  giouiids:

>      The  a(ljiidicntiiig  authority  has  cotifirnietl  tlie  tlem<iiitl  willioiit  colisi(lcl iiig  (he  I'flcts  or

llie  cflse  pi.oiicrly;

>     Tlie  confimiation   of  dcniaiicl   beyoiid   tlic   iicrioil   or  limilatioli   is   not   silstailiable     ill

law:

>       lil  llle  I)reseiit  case.  the  ti`i(lit  I)ally  li.i¢  lto(   isQilecl  ally   ci`iel)J   IiieiTio   {uitl  thel.el`oie,   iiot

given  the  pi`oper  ortr)ort`nii(y  to  the  aiti`ellaiil  (o  cxiilain  tl`e  '`acl`      lii`leatl  or  iss`ie  uic

qiiel.y   nielmo.   audit   pal.ty   lias   laken   (he   Auclit   I'ara   I)eliilitl   tlie   ltnck   t>r  tlie   aLTi]ellaiil

Tlierefore,  apparelitly  this  is  case  ol` vitilalion  of I)rillcii)les  of nat`Ii.{il   justice;

>      The   ar)pellalit   took   the   I)ui.chase   oltlel    t`rt)iii   \J:illoiis   I)at.ties   wl`iili   {`re   of  ex-ra(`toly

gate  I)lice  and  collect  tlie  fl.eiglit  cliai.ge`s.  wlili`li  ale  liothiiig  htw   ll`i`   It.`iiiil)iu seiiieiil  til

freiglil  cliarges  paid  by  tlie  appellal`t  ttn  behed/`ttr ll`e  vat ioiis  r]ai ties:

>     Tlic  artpellant  mflnufacture  the  1'1'  wttven  bags/sacks  as  per the  siicciricatioii  givcn  \iy

tllc  r}fll.ties  and  pl.int  the  desigll  wllich   is  given  ati(I  ai)iiioved  lty  llie  val lolls  I)al.lice  ns

I.ei.  llieil   oi.der      TI`el.efoi.e,   tlie  owiieislllp   in   the   goods   tiaiisl`el   to   tlte   b`l.vcr  iis  .ii`(I

wlien  tl`e  goods  are  I"i`uract`Iicd  liy  tliem  !`s  tlic  salcl  niatei 1{`1   caliii(it  be  soltl  `o  ally

otlier pet.soil  except  the  buyer;

>      In   the   tci.ins   aiid   c()iiditiol`s   I<iid   down   in  the   rt`Iichase  ()idel`   11   is  cleal   tlml   (lic   sale

piice  is  fixed  cx-factoi`y  fllid  l`I.cigl`t  ls  (o  bc  i7.iltl  hy  the  htlyei s`

>      Ar|]lying  tl`e  ratio  of tlie  {lecistoii  or I loli'blc   S`i|il.eine  (.oiu I  thiletl  2.I  ()4,2()15   in  the

case  or  M/s   Roofi`   Intl`is`Iics   ljtd     f`ol   |`ayittcl`l   ol   tliity  tjii   I.ielglit   i`   itot   I)iorci   alitl

col-rect;

>     Tlie  extcn`Qion   of  the   meatiiiig  of  "oi   .il`.v   utlici.   place   oi    I)I.cniises   from   wliei.e   tlie

excisable  g(rods  are  to  be  sold.  ill  the  (lefini(i(in  is  n(`t  at  all  nccei)table  on  the  gro`iii`ls

that  (i)  tlie  goods  wei.e  cleal.e(I  oil   pn}JI`ielil  `t'   tl`tl.\'  b.\J   lss`Iilig  iiivoii`e   ii`   (`{`voiii`  or(l`e

bii)rei`    cleal.Iy    indicatiiig    tlie    lialne    ol`   Ihc    b`iyer    aiicl    {lellvel)'    ol    g`>o(ls`    (il)    ll`e

appellalw  lias  paid  the  VAT  on  the  tialisaclioii   valile,  wl`Ich  cle{ii.Iy   iiidicatcs  tl`.1t  tlie

sale  tt)ok  pl.lee.    In  case  orti.alisrer  (jl` gootlf  o`liei   than  `t`Ie.  V^  1`  nol  niiiilicable.  alid

(iu)   the   a|)pellntlt   has   iiot   taketi   {iii.\r   i`x(ice   I.egisoallon   tit   \lie   iilai`c   (`1`  {leli\Jei.}J   €`ii(I

`l`i`Icfore.     n()    credit     lms    been     taken     l1.\J     them     all(I     llicy     l`avc     Ill.`'et     isslle(I     i`ll.y
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;c/dociwiieiit    wl`icl`    ill.licalc    lhal    lhc}'    Iiiive    .{ii`i`ic`l    it`Il    oliy    liilsmcss    aclivity

[htlt  I)I.Cllliscs;

lllc   g`)otls   wcle   clctiictl    l`Iiim    l`tietuly   g{ilc,   U`c   I)l{iil'   `)1   lenlov.il    l`oi    llic   I)ilii)itsc

;clion     4(I)(a)     ul`    ll`c     ('ei`lral     L.xii`c     ^cl,      ItJ44     wiis     li`c`oi`y     giilc     uoil     so

miliol`   2   itl`  lhc   l{illc   5   iil'  lhc   ('cnliill   I',xclsc   Vi`lii{iti\ii`   (I)clei'milialiitii   or  I'ricc

cisable   Goods)   Rillcs   is   not   i`pi)lici`hle   nliil   llic   tii)I)cllniil   l\tis   iiglilly   ciili`illated

scssi`l)lc  v{`l`Ie  {`I\tl   I)ai(I   il`ily  oil   ll`e   soiil  iimt)illtl;

`acls   of   lheii    case    i>   tlil`l`ci.ci``    l`i`oni    lhe    l'!icts    in    lhc    i`i`sc    `ir   ltoolii    lliiliisllics

e{l   by   lhc   Siipicl``c   (  `oilll   whicl`   vvii`   ii.lle(I   il|i\o   l>y   lht'  .t`li`iilii<`lliig  .iillli`tuly,

I  given  case,  ll`e   |tii>iieity  ur  the   guotls   I)tissctl  t`l   lhi.   rt`iloly   g{`li.  olily  tmcl  hence

clse  duty  is  leviahle  `m  the  t`i.cigl`l  cl".ges  I)alil  hy  lheii`;

`i)pclldnt   rely   oi`   lhe   i{`sc    laws    ii`   ll`e   case   ot   ('oliin`is>i`)Iiei    o1`  (`ilslolm   !uiil

ill    lixcise,   Pilnc    Vs     M/s   lsp{it    li`ililsli.ics   I.1`1.    in   I.ivll    Ai)I)c<il    Ni)   037   ol`  20()7

elll¢  Co\II.`),   Esciti.ls  JCB   I,Ill.   Vs.   (`(tmnilssioliul   oI`(`en`i`til   I,^cise,   I)clhi   (`ivil

ill    No.7230   ol`   l`J`)`J   anil    116`)   ol`  2()0()   aliil    l'ii`bl\:il   Z!ti`ila    I.`ucl\)i'y   L,lil.          2()1)2

Elj'T` 497  (SC);  an(I

tel.   llcadil`g   3`J2329`J0    is   5|)ecit-ici`Ily    ill)I)lluiiltle    l`t    ..t.acks    ao`l    l}:`gs"      wl`ich

Inl.ge  bag  anil  Iit)I  the  vel.y  sim`ll  lmg     Thci.el'orc,  a|)I)lyiilE;  a  .  kissirlciltloll  ci)`Ii.

)232[J90  wl`ich   is  specil`ically   l`iti.  lhe   lal.gi.I   hiigs   is  nitl   {il   {ill   iuslificil  ai`il   h¢iice

d   not  b¢   t`|ti)lied.          In   tl`i.   I)!`sl,   tl`e   Gwcl.nmci`l   h!`s   lc\Jli.il   liighcr  cxe.Isc  diil)i

•  this  Cl`ai)tor  by   bif`Ii.ea\Ing   the   sttiiie   I)roiliic`   l`oi.  .`IIitlilsln{`I   {uiil   Nun-ill(liisll.ii`l

whcl-cos  tl`e  C`liaptel.I  lei``lilig  .?t)2310`)()   is  llie  chartlci.  I`eaillug  whicli   is  `isc`l   t`ol.

il¢i`ls  I.or  I)acking  ol`gotlds.     ^>  lhclc   ib  Ilo  I)i`oi)ci.  iliissiliiiilloH  i`viuli`l)Ie   iimler

;l`ai)tei.   Ileacling   3923,   tliey    l`ave   classili¢il   lI`e   si`Iiic   `Iiiilci.   l`eadiiig   Jt/2.i  lu`)U

I     is     ili`)I.¢     ai)pi.opri(ite     tuI`    slicl`     I.yi)e     ot`    sl"ll     |]`nlches           TI`el.cl`oi.c,     the

rication   ot`  llie   pi)il.hes   `u`(lt;I.   lli¢   cliui7tel`   Iie{`ililig    `1/2.)  lot)()   Is   i`ol`Icclly   doiic

[,iy  (f!)I 2.5%   is  c`w I.ccily   I)iiiil.

ii`al    I`e{iliiig   in   tl`c   ii`aoei.   was    l`el(I   on    2`)   ()6   2021     `Iil\t\Igh    \/IIlii!il    moilc,    Shrl

``ilsiuii.   Chailcreil   ^ccii`tl`lanl,   ni)iicalc(I   .ti`   bcluiH`  \tl   lhc   iiii|)cllalil   l`oi.   lieal.ing

lhc  sllbliiissioi`s  n`a`le  ill  lh¢  ai)I)Gal  mcmoi`t`Iiiliim

ci`i.el`lilly    golic    ll`rijilgh    the    l`i`cls    iil`   tlie    c!`sc    iiiiil    sill)ii\issliti`s    I"lile    by    lh¢

llic    Api`cal    Meii`oi.i`I`ilimi    €ii`il    oli`l    s`iliiiiissii)ns    iii:iile    {tl    lhe    liiiic    ol`   pcl.sol`!`l

iss`Ios  to   be  (1eci(letl   in  tlic  ei`se  ai.e  (i)  wliell`el.  lI`c   I.reigl`t  ihiHgcs  uullcclc(I   by

l`i.om    lllcir   cliciils/lt`iyei.s    fol`    (lelivei`y    ol`    I-IIiitl     pi.otlllcls    tll    llicir    pi`eJl`ises    is

the   ti`aiisi`clioii   viil`ie   t>l`  gouils   I`\ii.   llic   iiiu`i)`)sc   ol`  levy   ol`  ii.i`U.:`l   cxclsc   cl`ity   ur

wlicther    llie     III`islietl    gtui{ls    ..I'Iii``cil     Liiml`:ilcil     l'tiiiih"         Itiaiiill`aclilreil    iiiiil

ie    ai)pellalit    is    ck`ssll`Ialtle    ili`tlci`    (`l`,1Srl     No,3lJJ)I(J`J0    a.`    c{tl`iciidcil    b}i    ihc

u`.lei.  CETSI I   No.3t)232`JIJt)  tts  `ihsei  veil   l)y  II`e  A`Iilit..J
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6.                As  I.egards  the  fiL.st  issiie.      il  is  the  case  ortlie  ileiiarlmelit  that  `sir`ce  the  apr)ellallt  w{1s

haviiig   p`H.cliase   orders   on   FOR   sale   basis   .lil(I   were   collectil`g   ri.ciglit   ``Iiaigcs   from   lhcil'

clieiits   roi.  clelivel.y  o1`  riml   pi.o(Iiicts  at  tlie  I)ilyer's   I)rcmises  tind  zis  |7el   llic.  tcl  ms  ol` 1I`e  ol.tler.

the   gr)ods   wel.e   to   l.e   clelivet`e(I   {`1   llie   I)lace   ol`  lh(`   l)u.\Jel    all(I   i\   was   oiil.y   ill   [lifil   pliice   wliei`e

the   aceeptaiice   of  siip|}Iies   uJ.is   to   be   ell`ecte(l`      tlie   tplace   of  i`emo\Jal.    ill   (he   case      I`ot.   Uie

I)urr)ose  oras`sessment  of duty    is  buyer's  I)remises  niid  iiot  l`actor.y  gale  aliil  accorcliiigly.  the

ri.eight  chai.ges  collected   by  the  ap|)ellaii(   in  tlie  ctisc  woiilil   l`oi`In   pal.I  o1'  lhc   li.i`itsaction  v<ilue

(o  (lc(ermille   tlic   duty   liability.     Tlie  {`ppelloi(   on   tlie   oll`cl   Ii{u`il   ct>Ii(cliil`q   llizi[   lhc   sale   iii  ice   is

fixed  ex-factory  and   f`1eight   is   to   be   paicl   b}J   (I`e   I)iiyers  aml   the   l`l.eigl``   cl"i.ges  collecle(I   by

them     wel.e  ilothiiig  but  the  I.eiiiib`ii.seliielit  of  t`i.eight   chai.ges   i]altl  by   them   oli   belialr or tlie

vario`Is  I)arlies.

®

6.1               ln    this    1.egard,I    fill(I    that    the    issue       zis    \o    \+Jhethi`i.    llie    /i.tJ/A//7/    aiicl    /;7,`'7tr(7;7t'tJ

c/?a/.gc.5'  fll.e  to  be  jlicluded  in  tlic  Trtiiisflctiim  Valiie.  Tor  the  pill.ii(ise  o1` coliiputiiig  exi`ise

duty,  I`as  l)eon  examined  by  the  I loli'l)le  Supieme  Ciiuit  of ln(li<i  \Ji(le  llieii  judgmeii(s  in

tlie  case  of CCE  Vs.  M/s.  Roofil  Industries  I,ld,  -2()15  (319)  E.I,.T.  221   (S.C,)`  Ccr.;  Vs.

Isi)at  Industries  Ltd.  -2015  (324)  I.Ij T   670  (S  C  )  aiicl   CCF,,  Muml)tii-lll  Vs.  Emco  Ltd

-2015  (322)  E.L.T.   394  (S.C.).    13ased  on  thesejildgnienls.  \he  Ceiilral   Board  t)l`  Iiidji.ect

Taxes  &  Customs  lias  issued  Cii.ciilai.  Nti. I ()65/4/2()18-Cx    dated  ()8.0(t.2()18     clal.iryi]`g

the  principle  to   be  followe(I   fo].  (letei.minatjon  ()f  `i)!flce  of  I.cmoval'   in   general   aiwl   ill

exceiilional  cases.    As  i)er  tile  Cii`c`ilat.`  in  gei`ei.al  tl`e  prii`ciple  k`i(I  by  I  loii`hle  Sill)remc

Co`lrt  in  the  case  of CCE  Vs.  Isptit  lii(Ills(lies  Ll(I.   -2015  (324)  F,.I ,.1`.  (770  (S.C,)  has  to

be  applied   as  per  wliich  `i)lace  of reiiioval'  is  I.e(iiliied  to  be  cletemiiiie(I  willi  rel`erelic€  lo

`poii]t  of sale'  with  the  coiidition  that  Ill.lee  or I.enit)vtil  (premises)  is  (o  lie  ieferrecl  willi

refei.elice   to   the   premises   of   tlie   maniifactui.el`,       It    is   claiified    lliti(    lhe   sai(I   geliel:il

pi.inciple  would  apply  to  all  situatioiis  excel)t  whei.e  the  coli(I.act  l`oi.  sfllc  is  FOR  coiiti.act

in  the  circumstanccs  idelitical  to  the  iudgniei`t  in  tile  ccise  (tf  CCF„  Miimbtii-Ill  v    Emco

Ltcl.   -2015   (322)   F,.L.T.   394   (S.C.)   nil(I   C(`1.,   \J.   M/s.   Roofiit   ln(l`istiii```   I,Ill.   2015   (31())

E.L.T.  221   (S.C.)    and  in  the  case  of FOR  destiliatloii  sale`  such  as  M/s.  Ijiiico  L[cl.  ciii(I

M/s.   Roof.it  lndustiies,   where  the  owiiei.ship,   risk  ill  trz`iisi(,   I.eiiiajnecl   with  the  sellei`  till

goods   .ire   accc|)te(I    by   buyet.   oil   (Ielivcry   ancl   till   sucli   time   ()f`  (le!ivci.y.   seller   {il()ne

remained  the  o`vnei.  of goocls  retaining  right  ol` disiiostil`   [lic   `iilace  o1   I.(`iiiov.il'   is  to   be

detci.miiiBd   in  terms   of  the   sai(I  ju(lgnients.     As   iiei.   (he   sz`i(I  jiltlgemenls,   the   `placc  ol

removtil'  on  such  cases     wotild  be  place  of biiyei.  {is  the  sale  orgootls  ditl  not  take  pkice

at  the  factory  gate  of the  asscssee  but  at  the  iilace  (tl`  the  liiiy€r  on  the  (lelivery  of  (hc

goods  in question.

6.2.           llius,I  fiii(I  that  tlie  issuc`  on  liaii(I   i`s  [o  he  (lcci`led   in  teims  t]l`|iriiii`ii)le  laitl  d(twii

by   the   above   I.efelred   Supi.eme   (`oui(   iudgmeii(s   which   cmiihasi7,ctl   (litit   the   `[)ltice   or

val'  clepends  on  the  facts  of  eacli  case.
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¢i.    goiiig   thl.oiigh    tl`e    .oi]ics   tit`   ii`H.cliiisc    lil.{lci    I.elietl    iipru`       io    ilic    .`l`N,       it    is

hi*l    llle    tcl.n`s   ()1`  (lclivel.y   I)l`   gi)u(ls   lheicH\    wcl`e    1'.0,1`.    il¢slmalli)l`.       'l`hc    gooils

I`ei`ce    ll`cl.ein    wci`c    lu    bc    (Ielivci`c`l    ill    llie    I)liicc   .61    lI`c    \>iiyei     i)I.    !il    lhc    I)kicc    as

lI`em   aiid  il  was  dl  lhdl  plziue   wliei`e  lhc  L`cJc|)lzulcc  ol`  suii|)llc`  \v.is  lo  I)c  cr`1`i.cletl.

li`n.ly   cl¢ai`   l`i.om   the   si`i{l   ilociiii`ei`ls   thi`l   llie   ti`elghl   elciileii(   wt\s   either   liii`l`Itlcil   in

f tl`e  pi.od`lcl  o1.  tlie  saiiic   wiis   \iol.i`e   hy   lhc  `3upiilicl.  \  I/„   (1`¢   ;ii)I)ellanl       I.`ilill`ei.,11   Is

(   tlic    ill)pcllai`(   Iii`il    (\i    ltct`I.   `l`c    ic``|iun.`ihilLl)    \>1'  tlcll\JCL  iiig   tlti.    gi>tiils   .`1    \!ic    huyci  '`

ill   got){l   con{lilioii   (i   c     I.\o1`   stil.)   .u`il   llie   payiueiil   \\/a5   l\t   I)c'   u`.iili`   {\ltcl    \Jci  ll-lc:llioli

l`his  clc{`rly   implies   tl`!`t   lhc   sellci    \Jiz.   the   :ii)I)elkllil   \/`,i'Ill   I)c{il`   lhc   ilsk   ()f  loss   ol

s   iLntil   (Iclivel.y   is   .()iii|)letcil   {Ln(I   the   Mvi)eishii)   li`   \l`c   gi7t7`ls   icii`iiiiis   with   liiLii

oo(ls   I.et`ch   tl`e   .lcsti"`ti`jn   iii`(I   the   c`)iisiilci.atiun   wt`s   lo   iiitss   im   olil.y   z`1`lcl.   the

l`the  goo(13   in   goo{l  contlili`jn   wliieh  \^rtis  at   ll`c  Ill.emises  ol   Uii`   biiycr.      Thiis,   it

{\sily      intell.eil   th(\t   `ille   lt>   the   (j\iii(ls   slmll   l)i.   vcslcil   in   llli`   l)il)'i`I`   tll   the   ljii`i.   `jl

`)I lhe  goods  in  goocl  comlilioii.    /\s  hel(I  17y  llii`  ^pcx  I `oun  in  lhc  case  `t(` I`oofil

a  I,(d.,    `ho  clcui.  ii`lelit  ul`tl\c  ut)i`tLncl   l)e(ween   (hc  lwii  I){ii(ics   \viis  lu   li.itlisl`cl.  tlic

in  g{)otls  to  the  huyel.  at  the  iii.emi.`e  iil`  `l`c   17uycr    when   lhc  g\iuils  it!'c  ilclivel`e(1

vii`lue    ol`   Seclii)n     19    ol`   the    Sitle    `tl    Ooittls    f\i`l,    lI`i.    iti.\tiicilt        in    got)ils    wiis

`eil     {tt   thitt   limc  oilly         I.``Irthei`,   al``o   Els   I)cr  Seclion   J4   \)1`  thi.   Siilu  ()1`  Gi`od.`   Act,

he  goo(1s  are  delivere.I  ti-i  the  b`iy¢r  on  ai)prov:tl  in   im  sale  i)I.  i`i'tiHn  \)r  `lic  smiilili.

Ihc    pL.oi)cily    tlieL.cin    I.asses    lt.    the    liiiyer    i)iily    whcii    lI`i.    h`Iyci.    signil`ics    l`is

il/acceptance.     All  these  l`acts,  in  my  view,    eoi`cl`isivcly  esliil)lisl`es    lhi`l  the  sitlc

s   ill   lhc  case  iliil  iiiil   Ldkc  I.liiuc   nt   tlie   l`ai`t`il.y  gate   i.t`  tllc  iiiiii.Iliilil   l)lil   dt   ll\e   iili`ce

I)iiyel.   (tn   the   delivel.y   ul.   llic   gootls   ill   iiilestiiin.          `lhi`l    hcii)g   su,    ll`i.   Ill:+ee   I)I

I  of  gooils  in   lhe  ease   `imlisp`ileilly   w.tulil   I)a   lhc   `hiiyci's   iiremiscs'     in   view  ol`

nell)le   li`i{l  down     by   llon'blc   Sill)I.cme  (`oul.I   in   llie   ct`sc  tif  (`1'1`,   Vs,   M/s.   I{oiifil

•ies   ljlcl     2()15   (3lLJ)   E.L.  I  .   221    (S.(`,)   iiiiJ   (`(`1.,   Mio`il)iil-Ill   V`     I.,Iiico   1   til.   -2(JI  5

I.`   I,  T.    3()4    (S.(`  )   as   clz`I.itic(I    by   llic      (`i`iilliil    l}\tiu'(I    o1    I.;x.`isi`   aiiil    Cilsloll`s   viile

iir  No.1065/4/2018-l`X .  `lLitcil  08.06.2018 .

I`lie     €`|)pellaiit     has     eol`leliileil     that     sinee     ll`cy     in.iiiill`i-ictill.c     lhc     PP     Wovcii

i`cks   iis    r}oi.   tl\e   si)ecit-ici`tiun   t`iiil    tlic   ilcsigli    given    nliil    iiiii]i`itvi`il    liy    \hc    vt\I.i\>us

s  as  pel.  thcii.  orilcl.,   llic  own.i`sl`ip  in  the  g`>t>ils  li`c`i`s[cl   lo  llie  t``i)rl.I.  t``  £n`il  \\Jhen  lhe

ai.c  i"i``ifacl\iictl  by  lhcm  its  the  sitiil  i"ilcrial  cdiinol  l]c  sulil    to  any  olhei.  peisoii

I     lhc   biiyel..        'I`he   above   view   ttf  tl`c   a|.pcllalit   iltres   iiol   citrly   iiliy   ii`erit     as   IIic

`cr    `)I    the   owi`ei.ship    til`   the    gi).ids    in   llic    i`imle^l    i)l`   scilc    ih    .letermliicil    by    lhe

sioiis  `)f S{l|e  ol`Gooils  Act,1910  as  pet   wliich  lhiJ  pioi)el.I.y   piisses   v\'IieH   mleoilcil  lo

I)y   lhc   I)ai.tics   inv{)Iv¢tl.       In   ll`c   l`ilcts   ttl   lhc   I.{t`i',11    ls   \'i.iy   clc.n     1`11)Ill   the   I)`li`el)!`si`

s   that   tllc   owiiei.ship   o1`  ll`i-gootls   wo`iltl   I)e   li.alisl`cl.i`etl   olil)J   when   11   is   !tcceptcil   I)y

el.  tll   tllcil.  I)I.emlses.     Mel`c  nii`i`lil`dcliire  ol`  got)(ls  as  I)cl.  l)ilyc.i.'.>  s|)ecil-lctili()Il  il()cs



i)                                     r  No  oApltl  /('oMrcEXp/2(t4/2ti20

not  Hivolve  ti.fli`sfer  of owneisl`ip  or got){ls      lt  is T``uther  coil(eii`letl  liy  lhe  api)cllali`  that

tlie   stile   price   was   fixed   ex-factory   aml    rrciglil   was   tti   I)e   I)ajtl   b}'   (lie   bii.yers.      This

al.gumeiit  of  lhe   a|)I)ellalil   is     iictl   sur)iT()I.tecl   by  c`vi(lc`Ii(.i`s   available   oli   icc`ttl.tis.     N(`I   li{`\ii`

they    come    `ip    with    ali}i    evidelices     in    sui)p(tlt    o1     tlieii     eoti(eiilioli    eill`er    clilriiig    the

adjudicati{tii   stage   or   in   appeal    I)I.()ceeililigs        'Ih``i.e   is   liolhli`g   ill   ll`e   |tiilch<isc   ortler`s

avtiilable  on  recol.ds  to  suggest  tliat  the  I)1.ice  is  i`x-I`tictory  ()I   tha(  freight  chai.gcs  t`rc  to  lie

paid  oil  behalf of  llic  buye`.  €`nd  the  saliii`  ai`e  t`t  I)e  chfli.ge(I  sol)cii.ately  ill  (lic  in\Joice.    ()n

the  contrm.y,   it   is  clearly   moll(ione{l   ill   these   ii`ii.cliase   olilels   that   (hc   l`icight   w{`s   cithcr

inchidcd  ill  the  price  of gt)ods  `ti.  i(   w{is  lo  be  borli.`  `7)i  the  suiiiilici .     I.``ii (lier`  tlic  puichasc

ol.del`   in   (he   I.resent   case   wzis   fur   siipi)ly   or  tlie   gott`ls   to   (he   lTiiycl    {il   the   clestimtitili

s|)ecified   by   tliem   on   F.O.R   site   `)asis,       1he   arg`inieiits   r<1isecl   b}J   the   ai)pelk`iil   in   lI`is

regai'd  are,  thei.efoi.e,  devoid  of [iny  mei.its,

(i.5            .The   api)ellal`t's   attempts   to   `listingiii<h    llie    I`ticts   t)I    lheir   L`{tse    with   tlial   o(`   lhc

Roofit   lndiistries   also   fail    roi.   being   i`ot   siiiipoi.tctl   hy   racts   aiiil   cvitleiices   oil   i`cct`I.tls.

The  i`eliance  placed  by  tliem  oil  the  decision  ol`JJon'lilc  Siiprei`ie  Ct)iirt   in   llie  i`nse  of

ls|)at  lndiisllies  also  does  not  help  them  as  the  facls  ill  tlie  case  c`1eai ly  q(fill(I  {listiiig`Iislie(I

on  the  face  of  tei.ms  of  tlie  I'iirchase  Ordci.  `lisciissed   ill  pill.a  6.3   aliove   which  was  not

tliere  in  the.  case  of` Ispat  liidustrics      lt  is  cxi)ressl)J  mci`liol`ed  ui  lhc  iii.csent  case  lhal  the

fi.eight  cost  was  either  inclucled  in  the  sale  pi.ice  tif` g(`o(ls  agieetl  upon  ``i`  ll`i-sal`ic  w{is  (o

be  borne  by  the  suppliei..    I`'ul.thei..  uic  pill.clin5e  or(lci+  in  the  pi.esei`t  c{ise  was  foi.  sui)pl)J

of the  gr)o(ls  to  tlie  b`iyer at  (lic  destinatioli  `specirletl  by  them  oil  F.O  R  site  basis.

®

a.{ ,1 in  i

(].6          ln  \Jiew  tllereof,1  coliciir  willi  the  limling`"I`  `he.idjudica`iiig  a`ith(irily  thaUlie

place   of  i`eiiioval   in   this   case   is   tlie   bilyers   I)Iemises   {`ntl   thei.efol.e   Ills   l`rcight   chai.ges,

collected   rrom   the  `)iiyers  ale  to  be  incl`i(letl   in  tlie  [Ialisactioli  val`ie   [oi   coliii)iilali(in  ol

Ceiitial  Excise  dilty,    ^ccoi.dmgly,  the  mip`iglied  tn(ler  Loi`liHiiii`g  deniiiiitl  {tli  the  iss`ie  ls

i`i)helil  for  beil`g  legal  aiitl  pl.oiiei`

7.                With   reg<ird   to   the   iss`ie   oI'  clnssilic!ilit`ii   til`   plastit`   iio`Ic`hes   maliufacl`iretl   al`il

cleared   by   the   appellant,     il   is  obseived   lliat   `he   appellaiit   has  cla5sifii`(I   the   plo(l`ict   in

questioli    `indei.    CETSII     No  3923109()    on    (lie    coliteiition     lhtit     (lieie     ls     Ilo     iiltt|iei

clas`sificalion   available   iiiider  Char)\er   []entlii`g   .11)2.1   l`oi    ll`e   I)ioil`It`,l   `plaslic   poiich.   all(I

heiice  tlicy   classified   it   ui`der  CF,lsII   No  39231090   whicl`   is   iise`l   I(u   (tthei`   itcliis   I(u

packing  of  goo(ls.     The  saicl   view  or  the   ai)[)elkii`t   iloeq   liot  seem   \o   hc  ct)ilect   :`s   lhe

C`ETSII   No.39231090    is    the    siib    cl@ssifi(`{ilion    ol`   lhc    s`il)hen(liiig    No.392JI0    wliich

pertains   to   .zjtt^.e5,    c`a6.a.i   ti/7d  .`7`;7i//f7r`   tf;  /7tT/tJ,\`   tinil   1`   Im'£ii`l    l``il    Olhi`i    8Ott{lQ   si.ecirlcall)J

falling   iui{lci.   tha(    subheciclilig   392310         1l`e   saitl   c`ii(Iy   d(tes   not   i`o\Ji`I    olhci    items   t.(ii

packiiig  ol   goods  iiot   speciricd  elsewliele   in  llic  siihhezitlmg  No  lc)2`1   as  `imlei.s(o(itl  by
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kult.         Such    catcgitl.y     of   g`tu(ls     viz.    `tJt"t/.`'    tI(j/    .t/)L'.I///.J,/    iJ/.`LJttJ/)tzt.J     /;)    //it'

.L'  IV(J  jy~?j  wolllil  I.illl     ill`dei.  silblletidillg  No.3`)23`J\)  -0///t'/.  iuiil   `imlci.  (T``,TSIl

)(J90        1llerel'ol.¢,    Ihe   I)I.ii(l`Ict    'i)I.istic    I)oui`lic,`'    ill   ii`Icsli\)n   i.:Ill    ni)t    ft`ll    ull(lei

(I.3923l()9u   as   c()nlentlcil   liy   the   aiiitclli`oi.            I`hli   ili`it:u'ui`i`iil    htis   `oilghi   il`c

ion  ul` tl`c  impiiglictl  ploil`Ict  iimlcr  CF.  I  SI  I   3`/232t)I)0  iliiilei   iilh  het`tlHig  wluelt

`,S'f/(.A.}.  f/„c/  B(/tJj.   //./)c./I/t////.iJ  rt/rJ.'`/'   \m   ll`c   groilii(I   lh{il   I)I:i>lii`   I)i)`Ii.h   is  a   l`ol.in

Iic    b{ig.       'l`he   i`iljii(licz`liiig   i`uthi)rity,    in    (liis    lcgM`d,    I.clying   \ili    (hi`   ctji.liol`{`i'y

o1'  the   term   "poiich"     hits   i>bsi`I.veil   lI`iit   iio`Ich   is   olic   lype   itl`  b.ig   liiiving   slmill

simll    tiiiaiitity    01`   imiteri!II        'I'Iii`    LipitillltHil    :tl9   tlitl    Ilo(    (li`|)illi.10    llii.

•)f   pollcll    as    :i    vcly    si"ill     hiig    t`s    evi{lenl     l`rom    O`elr    siil)Iiiissi`tlis.        'l`heii

il   is   that   the   sai(I   goiiils   wuiil(I   n`.l   I`iciil   cliissil-icii(loI`   iintler   (hc   siili   hciiiliiig

g  to  `Sacks  z`n(I  I}ags'  as  tlic  siiiil  s`Ib  heatlilig    is  incai`l   I.ol   lziigc  bag  aml  n`il  tlie

11   bitg.     I   (lo  not   ni`il   ally   ii\ciil   in   (l`e  si`iil   culitcnlitin  i.I   `1`¢   iiiii)cllzuil   {`s   thiJ   5iih

I)ei.tainiiig  to   .,`'t/t'A,t'  tttlt/  Bt/tJt.'   ilocs   nol   tlisliiigilisli   (Ill.   gooil`   i.ovel.lil   tliei.cil`

lheii.    sizes    b`it    is    classil-Icit    liascil    on    lhc    li{`tiii.¢    o1`   I)Itihlii    n`£itcrizil    iisctl    l`ti`

liirii`g   llic   §iiitl   pi.oil`Ic`s.     'I`h!il   being   si>,   iilastic   hiigs,   Iiiespeciive   of  ilicii   siz.I:,

c.   c()vei`eil   `in(tei.    Ihc   s{.i(I    s`ih    licd`liiig`         L'licl.el`ui`e,    (ILO    I)i\itliiil    .I)ltlstic    I)iiiicli'

I)I.o|)I.ialcly     sct'n`s     ltt      I)e     i.lz`ssil.Iziblc     initlci      s`ib     hi]`iilii`g      N`t   llJ2`)2t)`JO     <is

I   by   tlic   ilcpi`Itmcnl       I.Liii.Ihcr,   as   riglitl)'   lil)servi`il   I).\i   (hc   ilil)iiillcii`ilig   i`illlli)rily,

I-   ch{`i`acteris(ics   ot`  the   i7ri7diict   like   llcxiliili(y,   iil`iiitHig,   l{iiiiiiiiilii]ii,   cli     iu`e   li`7\

factors   atl`ccliiig   lhc   clitssiflezttiuli   ol`  lhc   iirotliiet.      Nei`lici    ls   lhei`e   ally   such

il   t`i`()in  the  api.ellant's  sitle.     lil   vicw  itt   the  !`l)o\Je,     I   `ii)liolil   ll`e  cliissifiei`tion   ol`

uglled  I)l`o(lllct  llnder  (`E'l`S[l  No  3(J232`J`)0     When  ll`e  I)ru`luct  i.`  Ill.I(I  classiflable

liai)tci.  sul)  hei`iliiig  Nu.3t)23tJU,   Ll`e   sani¢   wiiiilil   hc   lc\Jiillilc   (t>  .ci`ti.ill   ¢xcisc   tlilly

in  I.'rnis  ol. Enlry  No. I 48AA  ul` tlie  Nt)lil-iculion  No. I 2/21) 12-(`1.`  ilzt(eil   17.03.2() I 2

I(le.I   by   Nolitication   No.12/2(Jl()-Cli  d!it¢il   0103  201(>      SII`cc   ll`c   iipiiclliuit   \vt`s

excise   dllty   @12.5%,   tlicl.e   wtis   slii)rl   p:I)imclil   i)l`  i'xcl.3i'   (Iul)'   im   Ill.   iiai.t   ol`  the

Ill    ln    l`espect    `it`   llie    cleaiani.cs    `tl`   llic    ili`i)ugi`eil    I)I.otlucl    \`/Iiii.h    le(iiiiicil    l\i    bc

•e(l    l`i`ui`i    thcn`.          I`h¢    imi)iigiic(I    oi.(lcL`    i``>I\lii.Ii\jLig+I`c    Ill.ini`Iitl     iii    this    li`gdi`{l     i,`

rc  ili]lield  being  legal  di`il  i]L.oiicr.

'l`he   all)1)ellanl    llas   i`lso    I.itlse(I       tl`c    gi.oiiii(ls    i)I`   vi`)latloo    iil    I)i`mcli)lcs    ol`   Ilalilrtil

ili   llic   ai]ireal   I.ol.   tlie   ieiison   lhzil   they   \vel.c   not   glven   I)iit|ici    `ii7i7iil(`mily    by   llic

p{`ity   ns   tluL^   Aiidit   Para   was   ltiken   willio\il    ls.tue   o1`  i|iiel.y   nicii`ii,        Ihcy   l``ii.the".

de.I   that   llre   SCN   was   issiieil   on   wroiig   fficls   wliicli   \\Ji`s   iiiil   ol   {ill   relcv{inl   with

s  was  evident  l`rom  sceoml  I)in.a  \)f pi`gc  ,)      11  is  ohscrvcil  thiit  llic  sitiii..  coiilcnli`ti`s

aised    by   the   appell!ii`t    lterol.e   lhc   iitlj`i{lieiitiiig   aiilhulil}J    :ilsii          I  hc   iitljiitlic{iliiig

ity   in  his  ()I`(Ier   al   pnri`   15   (I)  {`Iid   (11)   hiis   vi'r)J   s|.i.i`ilicolly   cxammi.il   {m(I   tlise`isseil

)vc  culitciilioiis  ol`  llic   ai)pclli`nl   i`i``l   liiis   glven   lliil   limling   lhi`l   llii.   colilclllioiis  {o`e

\ \
\

i-,      1
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iiot  col.I.ect  as   pel.   facts  available  on   iecortlc;.     Ii`   vii`\`'  or  lhe   rli`tliiigs  ol`  the  {`iliiitlici`tiiig

a`Ithoiily   in   this   regard,   I   (lo   iiot   riml   any   meiit   ill   lhe   coiitc`i`lioii``   iilitt`i;I(etl   li}'   lliet`i   in

the  api)eal.  es|)cciall.v  when  they  havi`  iiot  i7oilitctl  out  flu)J  ohiclctioii  on  llie  `Q.iitl  liiidings

9                    It    is    ai]paiilil     rlom    llii`    i'zist`    Iec`ttrtl.i    (Ii`it    \li{`     Lq`qiii`    t>f`   sl`oll     li.\'},.    ttl     ilul.v    \vzi`

(Ietecte(I   (liii`iiig   <iii(lit   ol`  the   rei`ol`(I   of  tl`e   iesii`tntteiil.      .I  hi`   same   \\Jtt`iltl   l`avi`   I€iii:`iiii`tl

`IIi(lclci`,led   il`au(lil   l`as   ii(tt  `tiken   iilai'e       lii   lhi`  era  o``.`c.Irassc`ssint`ot`   it   is   thc.  cliity  ol`llic

assessees  to   coi'I`ec`tl.v   assess   `heii   d`Ity  litil)ilit,\J.        Ill   lhe   ilisl{int   case`   tliii   re``|ioiiclcli(   lias

railecl     to    assess    (`orrectly    theii     `l`i(y    litihilil)J,         Fiiillit`i`     the     ln{ileiial     l`ticls    \fyeri`     iittl

(1iscl()sed   i))i  them   lo   (lie  dep£`I.lliiciit   in   {iny   ITtz`iiiiei        l'`I.(tin  lhcsi`  aclloii`.     the   liiterill(tli   lo

ev.ide   paymeiit   ol`  duty       is   clearl.y   visilile   jii    lhe   case   aml    liciice   L`x\c`ii(lc(I   polio(I   o1

[i[iiiti`tion    is    rigli(Iy    iiivok{ible    J`or    I.cci>vi`I.y'    tir   tlil\}J    shi.rl    p<iitl    aiitl    \lie    iieii.ilty    iuitlcr

`Sectiiin    1  l^C   ()r   `lic   Act   bcct.tnics      iiiiiiosnhlc   aotl   tis   iici.   (hcl   snitl    Sc`i`litm.      tl`e   saitl

t)em`Ity    mii.st   bc    cqu<il    to    (lcm{`i`(I    (`olilll.me`l    Ill    \Jli`w   ol    lhc`    tl.`t`isiou`    til`   lhc    llttli'hli`

Su|)rcnie   (`o`ii.I   in   the   case   itf  Union   ol`  lmlia   Vs.    I{i`iaslli{in   Siiii`Iiing   .V    Weavilig   Mills

[2009   (238)   EI,T   3   (S.C)   nod   Uiiioii   or  Ill(lia   Vs.   IJhaiiiieitditi   1  exlile   l'i`ot`csstn.   |2()()8

(231 )  ELT  3  (SC)I.

10.             Ill   \iiew   or  the   above   ilisc`issitim,   the   €`i)iie{il    l-ilecl    h}J   IIic`   {ipiielk`nt    is   rejei`\etl

being  (levoi(I  of  a]]y  meii\s   nn{l   the  jiiii)ugni`tl   t>I.tli`i   iitis.si-tl   li}J   the  ailjiiilii`i`ting  aiithtii i\y

is  ,,pheld.

I I.        3,uitirtyHTgTTTedflrfe 3TtflT i;T faTTm TrfeTft*ifin iTiiIT ai

•1`he  appeal   I-lied  by  the  {itiLielli`iit  stai``1s  tlis|ioscil  orl` jn  .ibo\Ji'  tei \`is.

C{„1'I''i.`,qiol,e,.(Al'l,e»I.q)

I)i\'c       10.()8.2021

^t'ested

Supeiinteiitlent  (^i}peal)
(`G,ST.Ahiiiedab<id.

BY R.P.A.D. / SPEEI)-POST TO  :

M/s  I lal.I.{`  l'olyiiack`

767/6,  Mt7ti  Bhoyali`
Vad.q{ii`,  Oiip.  T<ita  I I(.iising.

Neal.  Ridlii  Pl<is`ic.

Ktilol`C].it`dhiii<igal.-382721.
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